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2001 September 19 

 
 

LK: It's Wednesday, September 19th, 2001, and we're about to start Barrie J. Herbold's 

oral history.  

 Okay. Let's hear you talk. Just say something. 

 

HERBOLD: My mother selected my name after expecting a boy because I was so 

different in the womb than my sister was. The name she had selected was Christopher, 

and I have frequently asked her why she didn't call me Christine or something rational and 

logical like that, and she said she wanted me to have an unusual name, so she named me 

after James Barrie, the man who wrote Peter Pan, whose last name is spelled the same 

way my first name is spelled.  

She was also cleaver with my sister’s name, she named her Cynda, because she 

wanted to call her Cindy. And Cynda was spelled C-y-n-d-a. As far as I could tell there’s no 

else in the known world with that name and she never did call my sister Cindy, she’s been 

Cynda consistently throughout her childhood and adulthood. 

 Anyway, my mother was positive, because she had already given birth to one girl, 

that the child in her womb that was kicking her around so much was going to be a boy, 

and would be born in a fairly long period of time because my sister had taken something 
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like 10 hours to come out into the world, and so when she got to the hospital having labor 

pains the nurses were all rushing around and told her that she had to go into the delivery 

room immediately, and my mother said, “Oh, don't worry about it. I was just here two years 

ago. I know how this goes. It's going to go really slowly.” 

 But they called the doctor, anyway, and it turned out that she was wrong, and I just 

popped out. So it shocked the daylights out of her, and when they came around and asked 

her for the name to put on the birth certificate, she asked that I be named just Barrie 

Herbold, and the Navy nurse who was taking down the information for the birth certificate 

wrote down Barrie [N.] Herbold, and my mother was quite shocked and said, “I don't want 

her to have a middle name, and I have selected no middle name that would make her 

middle initial N.” 

 And the Navy nurse explained that in the Navy you cannot name a child without a 

middle name, so the N represented the words “no name.” So, I would have been Barrie 

(no name) Herbold. Having exhausted her store of creativity by then, my mother decided 

to give me the middle name of Jane. So, I became Barrie Jane Herbold, which I've always 

appreciated because it's so obviously a female name. 

 I've relentlessly, throughout my career as a trial lawyer, been referred to by people 

that I know and don't know when they're writing to me with the salutation, “Dear sir,” or 

“Dear Mr. Herbold.” I invariably respond to those communications because I feel it would 

probably be malpractice not to, even though I think people should probably check the sex 

of the person to whom they are writing before they actually choose the gender that's going 

to go in the letter. 

 So, my life started out in a good deal of confusion and controversy, and my mother 

didn't do anything to inhibit that proclivity in my life. And in fact, by the time I was in junior 

high school or high school she had decided that I was going to become a lawyer; not 

because she had any particular affinity for people with that occupation, but because she 

said I argued so much, and I would never let anybody else win an argument. This was at 

the age of 13 or something like that. 
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LK: [Laughs] Isn't that still true today? 

 

HERBOLD: I think that aspect of my personality did carry over into my adult years, and it 

used to infuriate my sister. 

 But anyway, to go back to the beginning, if I haven't been there already, my father 

was in the Marine Corps, having joined after Pearl Harbor and fighting in the Orient, and 

because of my mother's adventuresome streak they stayed in the military after the war, 

and he was then at the rank of major. My mother encouraged him to stay in the Marine 

Corps because they were both born and raised in Pasadena, California, and I think she 

wanted to get out of Pasadena, California. And I think away from her mother probably. I 

might have some resemblance to her.  

Anyway, my parents stayed in the Marine Corp. My father, who had come back to 

Southern California when he was discharged and married my mother, to whom he had 

been engaged throughout the three-year period that he was overseas, and she had 

faithfully waited for him, he came home and was absolutely insistent that they be married 

immediately. So, they were married in November of 1941, and my mother wasn't so sure, 

as far as I can tell, that she even knew this guy who had just come back after a three-year 

absence and having been in a lot of battles and seen a lot of people die. 

 Anyway, they did marry. She was quite a beautiful bride. I know that because I 

looked at their wedding pictures recently. She just turned 80, and he just turned 84, so 

they have a long history together. They've been married for over 50 years. 

 And then they had my sister, Cynda, and me in 1947 and 1949 respectively, and that 

was after they had moved to the East Coast. When my dad decided to stay in the service, 

he was transferred from Southern California to the Pentagon, and he was assigned to 

logistics, the [Supply] Corps, I guess they called it, which is what he did throughout his 

career in the Marine Corps. He had a job that required him to learn how to teach the military 

how to use computers in order to keep control of their personnel records, which was a 

very big deal after the war. They didn't have a very good way of doing that, apparently. 
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 So, he had this job that he really liked at the Pentagon, and it was while they were 

living in Alexandria, Virginia that they had me and Cynda. That's why I was born at 

Bethesda Naval Hospital and got into the screw-up about my weird name. 

 I guess my dad was satisfied with the outcome of all of that because he kept us, 

and we were very glad that he did. He never did become a lawyer, not that he had ever 

considered that, although he wanted to be a teacher of geography, and so he had gotten 

some kind of a fellowship to go to Germany to study at some university in Germany before 

the war, after he graduated from U.C.L.A. [University of California at Los Angeles]. He was 

unable to go because of — this was in about 1939, when war was starting to break out, so 

he couldn't go to Germany, and he ended up going to work at the Library of Congress, and 

he was living in Washington with some friends when Pearl Harbor happened, and he 

decided to join up. He wanted to join the Navy, but he couldn't pass the physical 

requirements for entrance to the Navy, so he decided on the Marine Corps instead. That's 

when he went to the Pacific Theater, and he fought at Guadalcanal and Tarawa and 

received a Silver Star for his courage in executing his duties at Tarawa. 

 Meanwhile, I hadn't been born yet. 

 

LK: How did your mom and your dad meet? 

 

HERBOLD: They met on a high school date. A man named Dick [Lusk?], who's my dad's 

oldest friend, longest-time friend, was dating my mom, and he made the mistake of 

introducing her to my dad. 

 We were talking about this with Dick just recently, and we asked Dick why he hadn't 

gone to their wedding because I had seen all the wedding pictures, and I could see that 

he wasn't there. And he said he had just shipped out — he was in the Navy, and he had 

just shipped out for some faraway destination, so he was not able to go to their wedding. 

My parents still see him, and in fact the best man at their wedding was my dad's buddy 

from the Marine Corps, who is a man named Leonard Hicks, and Leonard and his wife, 

whose name is Ruth, encouraged my parents to come to Oregon after my dad retired with 
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his 30 years of service in the Marine Corps because they lived in Oregon, where they had 

grown up, in Salem, Oregon. 

 So, my folks moved up here and looked around, decided they really liked it here, 

and they had never wanted to go back to Southern California, for which I don't blame them, 

and so they came to Portland to settle down. I came out here and joined them after I 

graduated from undergraduate school at the University of Pennsylvania, and I decided that 

since I liked it so much in Oregon, I was going to go to the University of Oregon, which was 

at that time considered the best law school in the state. 

 So basically, it's my Marine background that caused me to be here in order to 

practice in the U.S. District Court in Oregon, and doesn't that all tie that long story together? 

 

LK: [Laughs] How about, then, did you grow up in Bethesda, or did you move around? 

 

HERBOLD: No. We were a very typical military family in the sense that we did move 

almost every two years, but we never went overseas. We moved continuously from coast 

to coast, either the Washington, D.C., area or the Philadelphia area, which is where I went 

to high school. 

 So, the only time I ever spent another birthday in Bethesda, Maryland, was when I 

was back in Washington visiting a client of mine in a federal civil rights discrimination case 

based on sex. My client was the International Association of Aerospace Workers, and it 

was at that time and had been the largest union in the country. It had had 700,000 

members. And in that case, I met the most wonderful woman that I have ever met on a 

case, I believe. Her name is Allison Beck, and she was an associate counsel of the union 

at that time, and she has since become general counsel of the union, which is a very 

unusual job for a woman. She was obviously extremely competent, and we got to know 

each other fairly well. 

 So, when it happened that I was visiting her offices, which are in Silver Spring, 

Maryland, and I told her it was my birthday, she said, “Oh, I've got the greatest place to 

take you for your birthday,” and it turned out it was in Bethesda. It was a golf course where 
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she takes male union people, but it was a very nice restaurant. It dawned on me where we 

were going that that was going to be the first time in my life that I had ever spent my 

birthday — I should say the second time in my life that I was going to spend my birthday in 

Bethesda, Maryland. I don't think we went by the hospital or anything like that, but I did call 

my folks, and they got quite a kick out of that. 

 

LK: [Laughs] It’s a good place to celebrate. 

 

HERBOLD: Yeah. It's strange, though; I mean military life is very strange. You have to 

become accustomed to changing your whole group of friends at school, like putting on a 

new coat, winter coat, or something like that. You have to get used to a new school, a new 

home, a new set of neighborhood friends, a new set of school friends. You have to get on 

the bus in the morning to go to school when you don't know a soul, and I think the fact that 

I had that experience probably contributed quite a bit to my sense of self-confidence, but 

also my ability to not necessarily go with the flow, or need to be liked by everybody, 

because that was never going to happen. If I wanted that to happen to me, it wasn't going 

to happen.  

Cynda, I always felt did better with the moves than I did, because I had this bad 

habit of getting attached to people and friends and places. that wasn’t, wasn’t very much 

fun till to leave when you had a bunch of friends. And Cynda didn’t seem to have that 

desire, I think because, probably she was trying to save herself from some pain. Because 

she was fairly withdrawn and she did never go out on dates in high school. I can remember 

that I was the first of the two of us – I was the first one to go out on a date in high school. I 

was in the ninth grade and she was a senior. 

 

LK: [Laughs] So, we find out who your fist date was? 

 

HERBOLD: No. 
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LK: [Laughs] Okay. All right. So where did you learn to write, Barrie? You are the best 

writer I know. 

 

HERBOLD: I learned how to write in high school. I had a very good teacher in high 

school, and I also started reading when I was probably in first or second grade, and I loved 

to read, and I read anything I could get my hands on, and I think I learned a lot about writing 

from the reading that I did. 

 My parents weren't particularly writers, but it felt like something I had to do because 

it was my way of expressing myself, and I guess that's probably a redundancy, but I was 

also very interested in writing. I was one of the editors of the school newspaper in high 

school, and also of the yearbook. So, I did — wrote most of the texts for those two 

publications. 

 I also really liked poetry, and I wrote a lot of poetry — especially if I had a boyfriend. 

 

LK: [Laughs] We should publish those. We should see those. 

 

HERBOLD: I have published two of them in the firm newspaper. 

 

LK: Oh, right, right, right. So how did you decide to go to the University of Pennsylvania? 

 

HERBOLD: It was a mistake, as far as I'm concerned. I had gone to high school in 

Philadelphia, in the suburbs, at Plymouth-Whitemarsh High School, and I had no intention 

of staying in Philadelphia for college. I wanted to go to Stanford, and I thought that they 

would have to let me in to Stanford since I had graduated from a Philadelphia high school 

and since I had gotten a 4.0 average. I was so sure I was going to be admitted to Stanford 

that I didn't consider any other school. 

 My guidance counselor convinced me that I should apply to another what she 

considered to be an outstanding school, and she was right. She recommended that I apply 

to Penn, and I don't know why she thought I should go to Penn because it didn't get me 
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out of the area where I was, and it was very expensive for my parents, but I did get 

accepted at Penn. 

 At the time my best friend and I were having long arguments about her desire to go 

to Mt. Holyoke, and she thought I should apply to Mt. Holyoke, also, and I told her that I 

didn't want to go to an all woman's school, and she said she thought that was ridiculous. It 

turned out that she was right. As we recently have discussed, she and I have recently 

discussed – it turned out when I got to Penn that I found out that there – that Penn has in 

the liberal arts fields it gives... 

 

 

 [End of Tape 1, Side 1] 
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HERBOLD: I got my degree from the College for Women at the University of 

Pennsylvania, and my best friend got her degree from what was truly an all woman's school 

called Mt. Holyoke, which she absolutely loved. 

 I found out later, also, when I started having my dawning realization of sexual 

discrimination, that Penn had a quota on women. The College for Women was not to be 

more than 25% of the size of the College for Men. So, they basically did not accept women 

who otherwise met their standards, but they did accept men who were less qualified, and 

that, in conjunction with the difference between the College for Women and the College 

for Men, pretty much outraged me. 

 Anyway, I already explained that after I graduated from Penn, I did want to leave 

Philadelphia, so I followed my parents out to Oregon, and having decided that I wanted to 

stay here and practice law here, I thought the best idea was to go to law school here. So 

that's what I did. 

 

LK: When did you find out there were quotas at Penn? Later? 

 

HERBOLD: Later. 

 

LK: But you recruited for Penn, right? I mean, you did recruitment and interviews for 

people that were applying to Penn. So, did they change their policy at some point? 

 

HERBOLD: Not as far as I could tell. Almost all the people that I interviewed, because 

they would be hand-selected. People that they thought had a fair chance and they wanted 

to get a first-hand account of the person; they were almost all men. 

 

LK: So did the law school have a quota; do you know? 
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HERBOLD: I don't know. You mean the University of Pennsylvania Law School? 

 

LK: No, I meant the University of Oregon, where you went. 

 

HERBOLD: No. One of the ironies of Oregon was that at that time, at the time that I 

applied, the class that graduated about three years before we did was something like two 

percent women, and our class was 25% women. So, they just made this huge shift in their 

admissions policies, I guess, and what that ended up causing was a much older group of 

women who entered law school the year that I entered. So there were a lot of really 

wonderful “older” women in my class, people in their mid to late 20s who had had another 

life besides law school, and many of them have recently, within the last several years, gone 

on the bench, including a couple of good friends of mine like Pat Crane, who is a Circuit 

Court Judge down in Medford — I guess it's Jackson County. 

 So, it was very much a benefit, as I felt it would be, to the system of justice to have 

more women in law school, although that wasn't why I went to Oregon because I don't 

think I knew that statistic until after I had started there. But it's clearly turned out to be a 

benefit to the people of Oregon that the state law school has admitted so many women 

during that era who are now basically ten years or so out of school, and who have made a 

lot of success for themselves and brought a real strong view of justice to our system. 

 Ellen Rosenblum was at Oregon when I was there. Mary Ann Bearden, who is a 

Circuit Court Judge in Lane County, was at Oregon when I was there. All of those women, 

including Judge Crane, have brought enormous skills to the bench, which all Oregonians 

obviously need and benefit from. 

 

[Tape stops] 

 

 The main difference that I felt it made to have mostly men in our class was that the 

professors — and this is, again, going from a two percent membership to a 25% 

membership, which is a huge change, and the professors simply were not prepared — 
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professors who were mostly male, I should say of whom the majority were male. I don't 

remember numbers now, but I do remember that there were probably only two female 

professors at the University of Oregon. So as women in class, we were constantly referred 

to as “gentlemen.” 

 The textbooks that were used were written in a very sexist way, assuming that they 

were being read by men. One example that I can remember is — I think it was a property 

textbook, it was talking about the necessity to use simple language in writing real estate 

contracts, and the author's advice to the student was, “As you draft your document and 

you're not sure whether the ordinary person would understand it, read it to your wife, and 

if she understands it, anybody could.” 

 

LK: God, that's terrible. That is awful. So how do you think that affected you? I mean, in 

your career? 

 

HERBOLD: Well, I think it affected me in my career in the sense that I felt like an 

underdog, and it didn't help very much that I then went to a law firm which had never had 

a single woman partner, and it was my determination that I would become a partner in that 

law firm. And when I was passed over after five years of working in that law firm, passed 

over for a partnership, where they had a five-year track, and Dave Markowitz, who was my 

mentor, knew about the decision before I did, so he had had some time to think about it, 

and he asked me if I would leave the law firm with him and start another firm, and I agreed 

to do that. I thought that was wonderful, the best opportunity I could possibly have had 

because I knew he was a very good teacher, and I knew he was trustworthy, and I knew 

he was the smartest person that I think I had ever known, and without a doubt the best trial 

lawyer. 

 It was through Dave that I got a lot of my introduction to federal court. He and I tried 

— I think it might have been the first case that I ever tried, in Judge Panner's court, which 

was called Horizon Industries, which was owned by a man named Clarence Hanford, 
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versus Westvaco, which was a chemical company.1 Dave and I tried that case together, 

and we got a jury verdict for almost half a million dollars, and we were able to hold onto it 

after an appeal to the Ninth Circuit. 

 One thing I will never forget about that case, Clarence, our client, who was a very 

kind, warm-hearted man, who in this breach of contract case, in which the breach would 

be likely to destroy his whole business, was talking to the man, the representative of 

Westvaco, who had breached the contract, and the Westvaco representative said — 

Clarence was complaining because they had promised him certain products that he could 

sell, and they were telling him he couldn't sell them, they were removing their permission 

for him to sell them, and in response to Mr. Hanford's complaint, the representative of 

Westvaco said, “Half a loaf is better than none.” I thought that was just the best testimony 

I'd ever heard. 

 Another thing that happened in that case was that as the second chair lawyer, I was 

putting on some pretty uninteresting evidence, trying to prove a specific point which I don't 

remember now. I had something like seven or eight witnesses lined up, and I had 

submitted witness statements for all of them, and Judge Panner said — after I got through 

about four or five of them, Judge Panner looked at me and said, “You're taking too long 

with all this. You've made your point. I want you to stop asking these people questions 

about this.” 

 Of course, he just scared the daylights out of me. So, I went out in the hall — we 

took a break, I went out in the hall with the witnesses, and Dave said to me, “Make up a 

question that's as short as you can make it, but that would get the same information out of 

these guys.” 

 So, I sat there with my mind kind of rolling over on itself, not able to think of a single 

way of putting the question in a shorter fashion than I had been asking it. 

 So, we went back in the courtroom, and I asked a question that had to have sounded 

like it came from the mouth of an idiot. It was so confused and nonsensical that it was not 

comprehensible, I'm fairly sure, as far as the jury was concerned. But I got the answer that 

                                                           
1 Horizon Sales, Inc. v. Westvaco Corp, (767 F.2d 932) 
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I expected. It was probably leading; I don't even know now. I don't remember there being 

an objection to leading. 

 Anyway, Clarence was thrilled with the verdict. The other thing I remember about 

that case is that we had probably a hundred documents that related to the contract, and I 

had them all in a notebook, and nowadays that would seem like not very many documents, 

but it was really important that my closing argument explain the relationship between all 

the documents. 

 So, I think I asked the Judge if I could have a podium in front of the jury, and I did. I 

was standing about five or so feet away from the front row of the jury box, and I was going 

through my pieces of paper, through my book, and arguing about the significance of each 

document, and kind of stringing the logic together. I would refer to the documents by 

number, by exhibit number, and the jury had copies of all of them. And this is the only time 

this has ever happened to me: I was standing there talking to the jury, fairly close to them, 

and one of the jurors raised his hand and asked me a question about a document that I 

was talking about. He said something like, “Now, who wrote this, and who was it addressed 

to, and what was the time frame?” That's what I remember, that he was asking really 

important questions about the document. He said, “Can you tell me that?”  

And I said, “Sure.” I was so scared that Judge Panner would, you know, tell me that 

was totally inappropriate for me to talk directly to the juror. 

 

LK: But no one objected? 

 

HERBOLD: Nobody objected. 

 

LK: That's great. 

 

HERBOLD: And I felt so pumped by that, by the fact that somebody was paying enough 

attention to what I had to say to ask an intelligent question. 
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LK: And they felt comfortable enough with you to ask you a question. 

 

HERBOLD: Yeah. Right. That was a real high point. 

 

LK: Before you go on, I have to take you back. You've told me stories about your 

summer clerkship at the law firm and things about, you know, how they treated the male 

summer clerks and the female summer clerks, so you have to talk about that a little bit. 

 

HERBOLD: Okay. Should I name the law firm? 

 

LK: Sure. Yeah. 

 

HERBOLD: After my second year in law school, I wanted to live in Portland because that's 

where my parents were living, and I needed to find a job. So, I moved up to Portland, and 

I ran out a few copies of my résumé, and then I took them around to the six biggest firms 

in Portland. 

 

[Tape stops] 

 

 I took my résumé to the receptionists at probably four or five of the biggest firms in 

Portland, all of which were considered plum clerking jobs, and I didn't expect to get an 

interview out of passing out my résumé to receptionists, but I thought it was possible. 

 So, I went to this one big firm that was supposedly one of the oldest firms in 

Portland, Dusseldorf Spears Lubersky & Campbell, and I handed my résumé to the 

receptionist, who turned out to be one of the most delightful people in the firm. She was 

very kind to me. I think she must have looked at my résumé, and she went and found two 

or three partners who had graduated from the University of Oregon because she had 

heard these people saying that they needed more Oregon graduates from the Oregon law 

school. One of those people was Larry Janssen, who I ended up working for, and he is an 
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excellent trial lawyer, and he did interview me. As I said, I was quite surprised; I didn't really 

expect that — I thought we got along well, and I told him that I wanted to be a trial lawyer, 

and I think Larry liked that idea. 

 Apparently, the firm, which had the largest and best-known trial department in the 

city among the big firms, they were trying to develop their trial department, so they were 

looking for people who wanted to try cases, and that was definitely what I wanted to do. I 

had decided that in law school, and I had focused my training in law school on procedure 

and practice, trial practice and evidence and other things that I thought would be helpful 

for a trial lawyer, and I told Larry that that's what I had done. 

 Much to my surprise, after I went home that day, I got a letter from the firm offering 

me a job, a clerking job, for the summer, making more money than I had ever made before 

in my life since Penn. 

 

LK: I just want to make sure I understand this. You went in there cold and got an 

interview that day, just from dropping off your résumé? 

 

HERBOLD: [Yes]. 

 

LK: That's incredible. You didn't know anybody at the firm? Unbelievable Barrie. 

 

HERBOLD: No. I just got lucky with this woman whose name was June, and whose last 

name I can't remember. She was the receptionist, and I think she probably wanted some 

women lawyers in the firm. 

 At that time there were 40 partners in the firm, and none of them were women. They 

had never had a woman partner. They had had a couple of women who were in the 

partnership consideration batch, so they obviously had had women associates, but what 

they hired that summer were three clerks, two men and a woman. One of the men was Jim 

Hiller, who became a good friend of mind. Jim was hired for the trial department, and the 

way they did things in those days was, that firm, at least, and I think probably other firms in 
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the city, would kind of evaluate their clerks and decide if they wanted them to join the firm 

as associates. There was always a stated or expected partnership track, which would be 

anywhere from four to seven years, and at that firm it was five years. 

 So, I went home, and I got this letter, and it said they were offering me a job for a 

huge amount of money, I thought, compared to what I had earned as a secretary in the 

years after I graduated from Penn when I couldn't find a job come hell or high water. And I 

guess at that point that I needed to go to graduate school. So, what happened with my job 

offer, the two guys that were clerks also both got job offers… 

 

 
[End of Tape 1, Side 2] 
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LK: So you were telling me that they took the male summer clerks to the Arlington Club. 

 

HERBOLD: Right. The Arlington Club at that time was an all-male membership club which 

did not admit women, even as guests of men. So, I couldn't have gone there. The male 

clerks were taken to the Arlington Club, as I recall, by relatively senior people in the firm, 

and I was taken to — anybody who remembers downtown Portland in the mid-1970s will 

remember that there was a Fred Meyer across the street, catty-corner, from where the 

firm's offices were, which was on Southwest Yamhill — and [Og Young?] took me to [Eve’s] 

to buy me a cup of coffee. He called me up and said, “Can I buy you a cup of coffee, 

Barrie?” This was a few days before I was scheduled to leave the firm at the completion of 

my clerking job. I thought, “Oh, my gosh, [Og Young?] wants to take me out for coffee. This 

could be pretty dramatic.” So, I said, “Sure.” So, at an appointed time we walked across 

the street and went to Eve's where coffee cost a quarter, but they did admit women. In fact, 

I suspect that Eve herself was a woman. 

 So [Og?] and I sat down at a nice linoleum-topped table in a booth where we could 

look out on Sixth Street and he said, “Barrie, we've been very pleased with your work this 

summer. We would like very much for you to come to work for us as an associate.” And I 

said that I was very honored by that offer and I would be pleased to accept it, provided 

that I was guaranteed a job in the trial department. 

 [Og?] got this worried look on his face, and he said, “Oh, my gosh, Barrie, women 

can't try cases in Multnomah County.” He said, “Juries will never accept that.” 

 

LK: What year is this? 

 

HERBOLD: Let's see, I graduated the next year. I graduated in 1977, so it was 1976, the 

fall of 1976. 
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 I said, “Well, [Og?], I'm just not interested in a job that doesn't involve trial work. 

That's what I want to do.” 

 And he said, “Well, I'll do some investigating and checking around and see what I 

can find out.” 

 I went back down to Eugene to the house that I lived in. I got a telephone call from 

one of the other senior partners in the firm, and this guy said that [Og?] had asked him to 

find out if women were being successful trying jury cases in Multnomah County, and he 

said that what he had found out was that in fact there were a number of women trying 

cases in Multnomah County. I can't remember if he qualified that by saying most of them 

were criminal lawyers, or prosecutors or defense lawyers. Thinking back on it, I think it was 

probably people like Janet Hoffman and Judy Snyder and (there's another woman whose 

name escapes me who was doing civil trial work) Carol Hewitt. She had been out of school 

a little bit longer than I had, but she was being quite successful. 

 Whoever this lawyer that I was talking with said that [Og?] had said that although 

they would allow me to try cases in Multnomah County, I could not under any 

circumstances try cases down the valley because people in the Southern Willamette Valley 

were much too conservative for a woman lawyer, and besides, [Og?] didn't think it would 

be at all appropriate for me to meet with a group of railroad men in a motel, say, in Klamath 

Falls, which was the way they would do their trial preparation. 

 [Og Young?] was the general counsel for Southern Pacific Railroad, and so he was 

very involved with the railroad. In fact, the whole trial department was very involved with 

the railroad. 

 So, my response to that telephone call was to say that I would accept a job if I could 

be assigned to the trial department, which sounded like they were saying that I could. So, 

I graduated from law school, and when I got back to the firm there was another woman 

named Robin Quon who had been hired as an associate, so I wasn't the only woman there. 

 

LK: But it was just the two of you? 
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HERBOLD: It was just the two of us. 

 

LK: And how many other lawyers? 

 

HERBOLD: Well, I think 40 partners and 20 associates. 

 

LK: And two women. 

 

HERBOLD: Right. 

 

LK: I've heard this story, I don't know if it's lore or true, but that they used to have a party 

for staff... 

 

HERBOLD: I was going to add that on. 

 One of the things that happened after I got back to the firm was that I learned 

through some kind of a memo circulating or the grapevine that there was going to be a 

party held at the Arlington Club for all of the lawyers who worked in the trial department 

and worked with Southern Pacific, between the lawyers and the Southern Pacific claims 

adjusters, who were people that we worked with literally constantly, and we really had to 

know them, and they had to know us in order to trust us to work their cases for them. 

 Somebody told me about this party at the Arlington Club, and I knew immediately 

that I would not be able to go. I debated about what to do about that because I knew that 

it was illegal. I talked to a bunch of my male colleagues about it, who were very supportive 

of me. They were obviously much younger men than the powers that be at the law firm, 

and they all wanted to be partners, so they didn't want to ruffle anybody's feathers. But 

they did agree that it wasn't legal — there were several of them that felt strongly about not 

going to this party, and a number of them boycotted it, just didn't go, which was simply not 

done with respect to that gathering, given the importance of the firm's relationship to the 

railroad. 
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 One of the interesting things about the railroad cases was that they were almost all 

filed under the Federal Employers' Liability Act, which cases the federal court has 

jurisdiction over. So that was probably the first exposure I had to federal court, through the 

Southern Pacific cases. 

 

LK: Did the firm ever change the locale of the party for the railroad? 

 

HERBOLD: Yes. The next year the party was held at the Multnomah Club, so everybody 

could go. I remember it clearly. There were guys there that I had never met before, who I 

had worked with on an almost daily basis, so it became apparent to me why it was 

important for all of the people in the trial department to be able to go to that party, that 

social event. 

 

LK: So was Dave one of the people that boycotted? 

 

HERBOLD: I don't remember. He probably would remember. He was always a very fair-

minded person, and I've never known him to discriminate against women in any way, and 

I'm sure that he wouldn't have approved of it, but my guess is that that happened early 

enough in my tenure at the firm that it was before he knew anything about me, so it wasn't 

like our relationship was as it became later. 

 The people that I can remember that boycotted it were younger lawyers. One was 

Michael Lilly — I don't know if you've ever met Michael. He was a graduate of Oregon Law 

School who basically joined the firm one year before I did. He was always very kind to me 

and welcoming. So, I think he didn't go, and I think he may have started kind of a drive 

among the younger male lawyers not to go. The other person that I can remember that I 

don't think did go was Don Pyle. 

 

LK: And he's still at Lane Powell? 
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HERBOLD: Yes. 

 

LK: I have to ask you how you started the firm. I have to ask you that story. 

 

HERBOLD: Oh, okay. Well, my goal, as silly as it sounds right now to me thinking about 

it, was that I wanted to be a partner in that firm. I wanted to be the first woman partner that 

that firm ever had, and I thought that was so — that was so much my goal that it seemed 

like when that didn't happen the world came crashing down around my ears. Like I said, it 

sounds very silly to me now when I think about it in retrospect. 

 What happened was that Dave was a partner, even though he was just a couple of 

years ahead of me, and I had done quite a bit of work for him. At that time the firm had a 

system of assigning associates to work for more advanced associates or junior partners, 

and I was assigned to work with Dave. We had a couple of cases that were really 

fascinating and really challenging. 

 

LK: I was hoping you would tell me the story — I can't remember if I've heard it from you 

or from Dave — about how got the name of the firm. 

 

HERBOLD: Oh. Well, Dave had been a partner for a couple of years, and he was making 

pretty good money, and he and I had talked about leaving the firm together. At that time 

Pioneer Courthouse Square was being built, and they were raising money by selling bricks 

that you could have names written on. So, this was quite a while before we left, but he 

went out and bought a brick that said Herbold & Markowitz on it, and I went out and bought 

a brick that said Markowitz & Herbold on it. I've never seen those bricks. I know they're 

there because I got a certificate for mine, and I think those certificates may be in the firm 

archives. 

 

LK: [Laughs] So you bought them without each other knowing about it? 
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HERBOLD: Well, yes, nobody knew about it at that time. But when my five years for me 

to become a partner was over, Dave was already a partner, as I said. He had been a partner 

for a couple of years and was very highly thought of in the firm, for obvious reasons. I'm 

sure he was the best trial lawyer they had, with the possible exception of [George 

Kirkland?] and Larry Janssen, and there was another man whose name I can't remember 

who Dave greatly admired. It's too bad that I can't remember his name because I think he 

was well known in the trial bar. He died about five years after we left the firm, which was 

in 1983. 

 Anyway, the firm considered Dave a great asset, and when he went to the meeting 

where they were deciding on [new partners] — I can't remember the month now, but there 

was something very significant about the time — the November partnership meeting they 

would vote on those people who had been with the firm for five years and decide whether 

any of them should become partners in the firm. 

 When Dave attended that meeting, which was — it was kind of a surprise to him that 

they had voted at that particular meeting, and he wasn't really prepared for it. When he 

attended that meeting, he was surprised when the partnership decided that I would not be 

made a partner, and he was upset enough about it, and he knew that I would also be upset 

about it, so he asked for permission to tell me himself. 

 The next day he called me and asked me to go have a cup of coffee with him. I don't 

think we went to Eve's; in fact, I think we went someplace on the other side of the square, 

but I don't remember now where it was. He told me that they had decided the night before 

not to make me a partner, and I just stood up and kind of kicked my chair, which was 

probably a plastic chair, across the room, and I said at the top of my lungs, “No, they can't 

do this to me!” 

 And he said that he was sorry but he didn't think that there was any way to change 

the decision, and he did what I think he must have been planning to do for some time, in 

that he told me that he wanted to leave the firm and take out our retirement money and 

put it together so that we could afford to do what we needed to do to start a law firm. 
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 I was thrilled with that offer. I was simply delighted. I agreed with everybody at 

Dusseldorf Spears that he was going to be a great success as a trial lawyer and that we 

would probably with his skills be able to start a firm that would be very successful. This 

was in February 1982, and we agreed that I would leave my job at the firm before the end 

of the year, that he would leave his job at the beginning of 1983, or late January 1983. So, 

my job was to go out and set up the firm and buy furniture and rent space and so forth. 

 So, we decided that we would do that, and then one of the associates in the firm 

whose office was near mine apparently got wind of what we were thinking about doing, 

and he went through my desk and found the drawings that we had had made for our new 

office space that said Markowitz & Herbold on them.  

 

LK: That’s terrible. 

 

HERBOLD: He took them to Wayne Hilliard, who was the head of the trial department, 

and showed them to Wayne, and so the word quickly spread around the firm that we were 

going to leave, without our being able to make the announcement that we had planned or 

to do anything to mend any fences. 

 So, Dave called me, and he said, “We've got a big problem on our hands,” because 

we hadn't yet negotiated taking out our retirement. Which according to his contract and 

probably also my contract with the firm, I wasn't allowed to take that money out unless I 

agreed not to represent former clients of the firm. Neither one of us wanted to sue the firm, 

but we definitely needed that money, which was about $50,000. 

 So Dave quickly went into negotiations with Wayne and probably some of the other 

more senior people in the firm, and he negotiated away my right to sue the firm for sex 

discrimination, which was okay with me, and they agreed to let us represent former clients, 

which was very important to us because one of the clients that we had long represented 

through the firm was Liberty Mutual, but also Meier & Frank, which was insured by Liberty 

Mutual, and one of our closest contacts at the May Company, which owned Meier & Frank, 

had told Dave that if he and I ever decided to leave the firm, that we would have them as 
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our client. So, we figured how much business we were doing for them, and we had a 

business plan that showed that the firm would be financially viable if we had that ongoing 

business. So that was a very important issue. 

 We did end up representing Meier & Frank and the May Company, and they did pay 

the rent for a good period of time. In fact, we still represent them — at least I think we do. 

 

LK: On occasion. On their employment stuff. 

 

[Tape stops] 

 

HERBOLD: My father, who had recently retired as business manager of the Miller Nash 

firm, helped us create a business plan. What we discovered was that we needed a line of 

credit of at least $50,000 to start the firm, to keep it alive long enough for us to build up a 

base of business that we were expecting to come in. The space that we had pick out was 

in the 811 building. 

 

 
[End of Tape 2, Side 1] 
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2001 September 19 

 
 

HERBOLD: On the lower floor of that building was a newly opened bank called the Bank 

of Oregon, and we went to them and asked them for a line of credit. And they said that 

they couldn’t do that without — we showed them our business plan, and they said that that 

was wonderful, it was a wonderful business plan, but that they couldn't do it, they wouldn't 

give us a line of credit for as much as we needed unless we had some assets to guarantee 

the line. So, I went to my dad and mother and asked them if they would be willing to 

guarantee our line of credit, and they said they would. Because neither Dave nor I at that 

point had ever had enough money to collect any assets to use as security for a line like 

that. 

 So, my parents became supporters of our law firm at that time, when we opened in 

February of 1983 at the 811 Building. My sister came to work for us as our business 

manager. She had a computer and a bookkeeping background. Candy Barnett came to 

work for us as our secretary, and we tried very hard to convince her that she was taking a 

huge risk by giving up her good job at this high-powered law firm, and she just laughed 

that off. She said, “Oh, you guys are going to do so great; I know you are.” 

 So, Candy came to work for us, as did Cindy Knowles, who was one of the legal 

assistants at the Dusseldorf Spears firm who was new there, but who both Dave and I had 

worked with and were extremely impressed with. She was a very bright woman, and very 

hard working. 

 Of the people that started the firm — Candy, Cindy, Cynda, Dave, and me — Cindy 

is the only one that is no longer working for us. She went to work for KGON as an 

investigator and a producer, and her husband Hollis McMilan later came to work for us, 

and so we got Cindy back in our circle. It was in the 811 Building when we finished building 

out our space that we had our first firm party, firm anniversary party, which we have tried 

to make a tradition in February for the Portland legal community. 
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LK: And a fine tradition it is. 

 

HERBOLD: I can remember sitting in a Chinese restaurant having lunch with Dave one 

day after the word had come out, and Larry Janssen and somebody else from the firm were 

sitting in a booth behind us, and Larry said, “Oh, they'll never make any money in this firm 

of theirs, and besides, they'll eat up and drink up any money that they make.” For a while I 

thought Larry was going to be proven accurate. 

 But what happened to me after the word was out that we were leaving was that [Og 

Young?] came to my office, which I don't think he had ever set foot in before, and he said, 

“Barrie, I hope you understand that this wasn't meant to be a permanent rejection of you, 

that we have every intention of reconsidering you next year.” 

 I nearly threw something at him because to me that seemed so unfair, to tell 

somebody that they had five years to make partner, and then tell them after five years that 

they couldn't be a partner because they needed to wait another year, that it was really a 

six-year partnership track. 

 The other thing that happened was that I went to Wayne Hilliard, and I said, “Wayne, 

I don't understand why you guys are doing this to me.” I said, “I've worked hard.” At that 

time, I had two young children. And Wayne said that the fact that I had had two children 

while I was an associate, and I took six months of maternity leave for each child, that that 

meant that knocked a year off my five years, that I hadn't really been there five years 

because I had had time off for maternity leave. 

 Also, [George Kirkland?] at the meeting had pointed out that I had missed an 

airplane to Klamath Falls where I was going to try a case with him, a railroad case. And that 

was true, I had missed an airplane because I had stayed up so late trying to finish the jury 

instructions that I slept through my alarm. Again, that seemed really unfair to me. 

 

[Tape stops] 

 

LK: I think you mentioned that you took about six months for each child. Is that right? 
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HERBOLD: It was six weeks. 

 

LK: So you'd only had 12 weeks of maternity leave, and they were going to knock off a 

year for that? 

 

HERBOLD: [Yes]. 

 

LK: Yikes. So after you and Dave started your firm, why don't you just describe your 

offices? Did you share an office? 

 

HERBOLD: We each had an office on the river side of the 811 Building, on the third floor. 

We had talked many times about what our offices were going to look like, and we had 

decided that we wanted them to have a glass wall between them, so that we could each 

see what the other one was doing. That was not a matter of distrust; it was mostly a matter 

of curiosity. So, I knew when he was around, and he knew when I was around. 

 We've continued that tradition in each move that we've made. After three years we 

moved out of the 811 Building and we moved into the Benjamin Franklin Plaza. At that time, 

we had glass walls on our offices facing each other, and then a sitting area in between. 

Now in the PacWest Center we have a glass wall between our offices, and Dave has told 

me that he doesn't like sitting there looking at my empty desk, and so he asked me to 

come back and just sit there for a few days when he gets back from sabbatical. 

 

LK: [Laughs] I like that. 

 

HERBOLD: So I told him I would do that. He just needs to call me when he's back. 

 

LK: So you became the managing partner in the firm. 
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HERBOLD: That's right. 

 

LK: How did that happen? 

 

HERBOLD: Well, it seemed like a fair distribution of duties, since he was spending a lot 

of time developing business, and he really didn't have time to do firm management. I 

started doing it, and I really liked it. I liked doing it. I liked making decisions that affected 

the lives of the people that worked for us in a positive way. 

 One of the things that I quickly realized was that Dave knew a lot about 

management, and I don't really know how he had learned it. He trained me in how to 

manage the firm, and his primary goal was never lose an employee because they were 

unhappy with the way they were treated by the firm, that any reasonable request would 

be agreed to, so that we didn't have disgruntled people in the firm. 

 We were very careful with our hiring to try to find personalities who would match 

that template because we didn't want to develop a reputation as a firm of unprofessional 

or unreasonable people. It was very important to us to develop a reputation of winning our 

cases and doing it in a professional way, and not making enemies. Dave used to call that 

good-mouthing, that you never said anything bad about anybody with respect to the way 

they were handling their cases, or cases that we had against them. 

 Dave taught us all to promote the firm by talking about our successes and how well 

we had done on this big exciting case, or how this situation was handled by a certain judge 

in a very professional way. 

 After about probably ten years we had grown in size to a firm with about 11 lawyers, 

and we made several new partners in that time frame. Lynn Stafford became a partner, 

Peter Glade became a partner, and Lisa Kaner became a partner, as did Lynn Nakamoto. 

 

LK: And Bert Stafford, Bert before that. 
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HERBOLD: Right. Bert Stafford had joined us from the old firm, and he became a partner. 

But one day I woke up and I realized that we were the largest firm in Oregon with more 

than 50% women partners. 

 

LK: Chris Herrick. 

 

HERBOLD: And our partners included Chris Herrick who had joined us having had a long 

career as a labor negotiator — or was she an administrative law judge? 

 

LK: One of those. Maybe both, at one point. 

 

HERBOLD: Anyway, she was very well versed in the system of labor administrative law, 

and we hired her because we were working on a huge case, by our standards, that we 

really didn't have enough people to cover, and we needed people to go to depositions for 

us. So, we liked Chris' background and felt she was a very good writer. So, we sent her to 

Florida for some depositions, about 12 depositions in two days, and she flew home and 

came into the office and walked into Dave's office, and she said, “I quit.”  

And he said, “Why?”  

And she said, “Because I can't do that again, and I won't do it again. It was just way 

too stressful. I can't stand trial work. I never want to do another deposition.” 

 So, Dave said, “Well, let's talk about some other options.” 

 And she said, “What other options would there be? You're a trial firm. You need 

trial lawyers, and I'm not a trial lawyer, and I never will be.” 

 So then Dave and I consulted each other about Chris, and he suggested that we 

offer her a job as a legal researcher and writer because we had found that we had huge 

needs for that kind of work, and I really wasn't doing it much anymore because I had pretty 

much engrossed myself in developing business, and I had my own cases, and I really 

couldn't work on Dave's. So, we decided to offer Chris a position as a researcher and 
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writer, and she was very pleased with that and accepted our offer, and she's been in that 

role in our firm ever since. 

 I think the thing that was unusual about Chris was that we did make her a partner, 

in spite of the fact that she wasn't a trial lawyer. So, she's a partner in a trial firm who doesn't 

try cases. She's been incredibly helpful to us in that role. 

 Anyway, counting Chris and all the other people that I've mentioned, we were the 

largest firm in Oregon that had more than 50% female partners, and that was after I had 

somebody go through Martindale Hubbell and count and make sure that I was right, and I 

think Bennett Hartman was the closest to us in terms of women partners. 

 So, I thought that was a terrific statement of what happens — how you cannot have 

a glass ceiling, and there are many firms in Portland that are concerned about that, that 

women come on board and then leave them, and they want to know how to get a firm like 

ours, that has so many women partners. What I usually say is to me that's always indicated 

what happens when women do the hiring, that it's pretty hard to have a good old boy 

mindset, which is what I think scares most women away, when the majority of people, of 

lawyers particularly, in the firm are women and there are many women partners. That good 

old boy attitude is so exclusive that it just, intelligent women, in my view, are frightened 

away by it. Maybe “frightened” is the wrong word, but are so turned off by it that they 

simply refuse to attempt to subsist in that environment. 

 

 [End of Tape 2, Side 2] 
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LK: This is the oral history of Barrie Herbold on Wednesday, September 26th, 2001, and 

we're about to talk about the 1984 to 1986 case of Diamond Investigations v. Farmers 

Insurance Company.2 Okay. 

 

HERBOLD: Peter Diamond was a private eye, and his headquarters were over at the 

coast, in Coos Bay, I think. He had become a client of ours for reasons which I do not recall, 

but he was involved with a certain group of characters at Farmers Insurance Company who 

hired him to do all of their fraud investigations, which they felt was costing them hundreds 

of millions of dollars in false insurance claims. So, when they got one of these cases that 

they thought was suspicious, they would assign it to Peter Diamond. 

 Eventually we discovered through the depositions that we took that the individual 

fraud investigators whom he worked with had also kept diaries of their investigations, and 

there was an investigation at issue in a case which would determine whether Peter had 

breached the contract or otherwise committed fraud with respect to the contract. 

 One of the investigators, in-house investigators, testified about the diaries, and he 

said the home office required him to keep them. So, we asked for the diaries because 

there was a particular issue in the case that would presumably have been the subject of 

this man's investigation. So, I worked for several months on a motion for sanctions when 

they did not produce the diaries, and the motion for sanctions took portions of the 

transcripts of the depositions, and also incorporated a lot of other evidence. 

 We filed the motion, and Judge Belloni got terribly mad at us because he thought it 

was way too long. He kept saying, you know, how could he read all this, and we tried to 

explain in oral argument that we had tried to condense the material as much as possible 

to try to show him what a big issue it was, individual personal diaries kept by a group of 

                                                           
2 Diamond Investigations v. Farmers Insurance Company (849 F.2d 1475) 



Herbold  SR 1262 
 

32 
 

investigators who were involved in the claims against – I should say, brought by Peter 

Diamond. 

 So, we tried to convince him to grant us a discovery sanction, and we thought that 

the only possible sanction which would be effective would be a default sanction. Judge 

Belloni granted that sanction, much to the surprise of our opponents, who took the same 

attitude in the Ninth Circuit when they appealed it to the Ninth. 

 The Ninth Circuit affirmed Judge Belloni's sanction of default, and he had stated 

that he would himself determine the damages, and there were punitive damages in the 

case. I think maybe Dave was a little disappointed that he had to have a judge determining 

his punitive damages in a commercial case, which is what this was, a diversity case. 

 Anyway, we won in the Ninth Circuit, and then there was a petition for review in the 

Supreme Court, and we moved that the Supreme Court would lift its mandamus order, 

which made it impossible for us to collect our verdict, which was, I think, a little over two 

million dollars. 

 

LK: So what did the Supreme Court do? 

 

HERBOLD: The Supreme Court granted our motion to set aside the mandamus, so we 

just went down to the opposing counsels' office — first we called them up and asked them 

if they had a check for us, and they did. 

 

LK: [Laughs] For over $2 million? 

 

HERBOLD: Yes. 

 

LK: Boy, back in 1986, even as a verdict that would have been a large verdict, but as a 

default verdict, that had to be the largest ever. 
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HERBOLD: And $250 thousand of the verdict was Judge Belloni's punitive damages. He 

did give us punitive damages. 

 

LK: Did you guys find any evidence — was it just that they didn't produce the diaries, or 

were they gone? Were they destroyed? 

 

HERBOLD: They were destroyed. They told us that they couldn't produce them because 

they were destroyed, and that that was based upon a destruction routine that they had, 

which one of their vice presidents testified to, apparently having been coached on the 

subject. 

 So, he said, “Oh, yes, we destroy everything routinely within seven months,” or 

something like that. So, it had been gone for a long time before we asked for it. 

 

LK: Even though litigation was, was pending? 

 

HERBOLD: [Yes]. 

 

LK: And did they actually have a policy like that? 

 

HERBOLD: I don't know what litigation pending had to do with the policy. They had a 

policy like that which apparently applied whether they had litigation pending or not. 

 So, the next thing we knew, our client Peter Diamond and his wife had gone down 

to the Jaguar store on Burnside, I guess it was, at Burnside and 18th, and they had spent 

$40,000 on a Jaguar, a black Jaguar. So, they drove it into our garage, and they told 

everybody in the firm that had been working on the case that we had to come down and 

see the car. So, we did. We didn't break any champagne over the top of the car. 

 

LK: Probably good he may not have insured it yet. 
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HERBOLD: Right. I don't remember what our fee agreement was, but we had a pleasant 

time with our share of the proceeds of that case, I'm sure. 

 

[Tape stops] 

 

 Shortly after we started the firm Don Willner, who had been before Judge Frye in 

the longest trial in U.S. District Court history for approximately two years, came to me and 

asked me if I would assist him with the appeal in the Ninth Circuit. He had lost — I guess it 

goes without saying he had lost before Judge Frye, and the transcript was something like 

12,000 pages long, and he desperately needed help with it. 

He couldn't do it all on his own because as a result of that trial he had left his firm, 

which I believe at this time was Bennett Hartman, so he had nobody to help him with it. 

Joanne Reynolds had done quite a bit of work on the case while he was trying it, and she 

was not available anymore to assist him with the appeal, as I understood it. So, he told us 

that we would in all likelihood recover our costs, which turned out to be about $25,000, 

as I recall, not to mention attorney fees, which we did not recover, although the Ninth 

Circuit did reverse with respect to some small details of the class verdict. I think they 

changed the amount or something like that. Anyway, Don has gone on to try to make up 

for all the money that he lost on that case and formed his own firm. 

 Another case we – do you want to start on another had – you want to start on 

another one? 

 

LK: Sure. 

 

HERBOLD: I don't have much more to say about Penk, except that I would say that is 

that Penk caused me to have a far greater reputation in the area of civil rights law than I 

would ever have had without having participated in the appeal. 

 

LK: That was a discrimination case? 
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HERBOLD: Sex discrimination, yes, by people [women] who had taught as professors or 

assistants or associate professors who claimed that their pay was not concomitant with 

what the men were paid for similar work. It was very difficult to show that there was similar 

work involved, especially because it was a case that was based almost exclusively on 

statistical analysis, which we had to explain to the Ninth Circuit. 

 I did get to meet some fascinating people in connection with that case. 

 

[Tape stops] 

 

LK: So we're going to talk about Hanson v. May Department Stores? 

 

HERBOLD: Yes. 

 

LK: You represented May? 

 

HERBOLD: I represented May. This was a diversity action for statutory retaliation for 

having testified in an unemployment hearing. It was tried before Judge [George] Juba. By 

that time, I had a brilliant law clerk by the name of Jeff Edelson, who later became a partner 

in our firm — not that there was any connection between the outcome and Jeff's 

partnership, because there wasn't. 

 In that case we filed a motion for summary judgment on behalf of May Department 

Stores Company, in probably 1988 or 1989. And... 

 

LK: The Court granted it? 

 

HERBOLD: Yes, the Court granted it, based upon an argument which we never made. It 

was an argument that in order to impose liability under the commercial retaliation portion 

of the Oregon statute, which made it illegal to retaliate, to fire someone for testifying at an 
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unemployment hearing — the Court found that the plaintiff had not testified truthfully, and 

that that was an element of the statutory tort, and therefore he could not prevail on his 

claim for retaliation. Like I said, that was an argument we never made. 

 

LK: But you won, nonetheless. 

 

HERBOLD: Right. We won nevertheless. 

 

[Tape stops] 

 

LK: Okay. You were going to talk about Bank of Montreal v. KPFF from 1991 to 1992. 

 

HERBOLD: We represented the Bank of Montreal in approximately 1991 or 1992 on 

behalf of KPFF Consulting Engineers, and I remember going to Montreal for the 

depositions in that case — and talking to the building manager. There was negligence 

alleged in this case, and what I was trying to find out from the manager what the damages 

were. 

 I remember — in effect the guy saying that the building had the same market value 

with the structural defects as without them, and we settled that case before Judge Panner. 

That was assigned to Judge Malcolm Marsh – I'm sorry that was assigned to Judge 

Redden. 

 

LK: That was also the one where you took the expert deposition of their engineer. Do 

you remember that? 

 

HERBOLD: Yeah. That case involved a building that had been structurally designed for 

engineering purposes by KPFF, and it was alleged that they had engaged in negligence. 

That case was assigned to Judge Redden. 
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 During discovery we proved that the expert that the plaintiff had hired didn't know 

anything about math for structural engineering, and so that case was settled shortly after 

the expert's deposition was taken. Judge Panner was the settlement judge. 

This was the case that I started to talk about, the Bank of Montreal. 

 

LK: Right 

 

HERBOLD: But instead I ended up talking about Berush, you said that was the case with 

the expert in it... 

 

LK: No, no, this was the KPFF one – was the one. Let’s turn this off. 

 

[Tape stops] 

 

LK: Now we're talking about... 

 

HERBOLD: Berush v. WTD Industries and Bruce Engel. That was a fraud on the market 

case for securities violations, and the plaintiffs' lawyers were a bunch of New York 

hooligans who didn't try cases like we tried them here. So, we kept having to drag them 

before Judge Marsh for a little bit of training about professionalism. 

 I can remember one conference where Judge Marsh was presiding over a gathering 

of plaintiff and defense counsel. It was pretty obvious that the plaintiffs' lawyers (at least 

this was the opinion of Bruce Engel) would simply go out and look for securities that had 

gone down significantly in value after a positive announcement about the future. He 

thought it was a scam, and I probably agreed with him by the time we were finished with 

that case, and I think Judge Panner agreed with him also. 

 

LK: In the settlement discussions? 
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HERBOLD: Yes. Although I'm not sure Judge Panner liked Mr. Engel very much. 

 Anyway, the conference that I can remember with Judge Marsh, he looked around 

the table, and we were all getting ready for a trial date which was sometime the following 

month, and we were all fighting with each other about when we would take depositions, 

and I told Judge Marsh that I had recently cancelled a trip to England to attend the marriage 

of one of my oldest friends, which was true, and Judge Marsh got furious at me.  

He said, “Don't you ever do that again, Ms. Herbold, without telling me about it 

because I won't let you do that.” 

 And then he said to the table of lawyers at large, “I think you should all take a one-

week vacation. You're just too high-strung over this. You need to get it out of your system, 

and you need to take a vacation.” 

 I always loved Judge Marsh after that. I thought that was such a perfect, professional 

way to handle the problem. He was right; I shouldn't have cancelled that vacation to go to 

England because my friend was very disappointed, and I had the tickets all bought and 

paid for. 

 

LK: And you cancelled it because there was work in this case? 

 

HERBOLD: Yes, because there were depositions scheduled for when I was supposed to 

be gone. I think I’m going to have to take a break. Okay? 

 

 

 [End of Tape 3, Side 1] 
 [End of Interview]  
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Appendix I 
From the Program for Barrie’s Memorial Service on November 20, 2001 

 
  

Barrie was born on March 23, 1949 at the U.S. Naval Hospital in Bethesda, Maryland. 

As her military family moved from coast to coast, she attended five schools before settling 

in for four years at a suburban Philadelphia high school, from which she graduated in 1967. 

She received her bachelor’s degree from the University of Pennsylvania in 1971 and joined 

her parents in Portland where she worked for three years before enrolling in the University 

of Oregon School of Law. In 1977 she married David Powell. Their older son Jamie was 

born in 1977 and his brother Robyn in 1980. Barrie and David divorced in 1991. 

 In 1977 Barrie graduated from law school, was admitted to the Oregon Bar and 

joined the Portland law firm of Dusseldorf, Spears, Lubersky as its first woman trial attorney. 

She worked at Dusseldorf for five years before leaving with Dave Markowitz to start the 

firm of Markowitz & Herbold in 1983. During her career as a trial lawyer she received 

recognition, including the Oregon Women Lawyers’ Justice Betty Roberts Award, the 

Multnomah Bar Association’s Professionalism Award, and the American Jewish 

Committee’s Judge Learned Hand Human Relations Award, acknowledging the respect in 

which she was held in the community. She was elected to the Oregon State Bar’s Board of 

Governors in 1996, serving a three-year term. In 1999, she became the second woman in 

Oregon to be elected to the American College of Trial Lawyers. 

 In addition to practicing law, enjoying parenthood and sharing her culinary talents 

with family and friends, Barrie served on the boards of several philanthropic organizations, 

including the Burnside Project, the West Women’s Shelter and, most recently, the Dougy 

Center. For more than 20 years she volunteered at the Senior Law Project providing free 

legal services for the poor and elderly and was an active member of her church. 

In July of 1997 Barrie was diagnosed with breast cancer. Despite a mastectomy and 

chemotherapy, by the following year the disease had spread to her brain and bones. In 

1999, when her health looked particularly precarious, she invited her friends and 

supporters to share her joy by celebrating her marriage to Bill Gross with a traditional 
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wedding. Throughout her battle with cancer she did her best to maintain an active life 

doing the things she loved — taking riding lessons on her horse Roxie, tending her rose 

garden, and traveling, including camping trips to Crater Lake and the Oregon coast a few 

weeks before her death.  

 Barrie is survived by her husband; her two sons, Jamie Powell-Herbold and Robyn 

Powell-Herbold; her mother and father, Barbara and Jim Herbold, and her sister, Cynda 

Herbold. Her ashes are interned in the Memorial Garden at the Episcopal Church of St. 

John the Baptist. 
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Appendix II 
From a letter sent by Markowitz, Herbold, Glade & Mehlhaf, P.C. to The Oregonian at the 

time of Barrie’s death 

 

Barrie was a trial lawyer specializing in business and employment cases in Portland 

since her graduation from the University of Oregon School of Law in 1977. She began her 

practice as the first woman litigator at the law firm of Dusseldorf Spears Lubersky (now 

Lane Powell). In order to gain the position, she had to convince the partners that 

Multnomah County juries would listen to a woman lawyer, an almost unknown situation at 

the time. When Dusseldorf was unwilling to break their male-only tradition and make her a 

partner, she left the firm and in 1983, along with David B. Markowitz, she founded 

Markowitz & Herbold, now Markowitz, Herbold, Glade & Mehlhaf, P.C. In addition to 

establishing herself as an excellent trial lawyer, she managed the firm for its first eight 

years. The esteem in which her professional colleagues held her was exemplified in 1999 

by her induction into the American College of Trial Lawyers, an honor reserved for a tiny 

percentage of the profession. 

While Barrie was a formidable opponent as a trial lawyer, she was committed to 

promoting professionalism among lawyers. She served as chair of the Oregon State Bar 

Association’s Professionalism Task Force and was a founding member of the Bench/Bar 

Commission on Professionalism, which has improved standards of professionalism among 

lawyers and judges. In 1999 she received the Multnomah Bar Association’s Professionalism 

Award for demonstrating “the highest ethical standards and exemplary conduct in the 

practice of law.”  

 Second only to her drive to make her chosen profession more ethical and humane, 

Barrie was active in pursuit of social justice for all. She focused much of her practice on 

employment cases, fighting against discrimination and unequal treatment of women and 

minorities. She made the firm she founded a place that allowed other lawyers to follow her 

example, including taking high risk contingent cases concerning what she felt to be 

important issues. Besides the paying cases, she was dedicated to expanding access to the 

justice system for those who could not otherwise afford it. For over twenty years she 
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volunteered her time to the Oregon State Bar’s Senior Law Project by providing legal 

services to the poor and elderly. In 1993, Multnomah County Legal Aid acknowledged her 

contribution to this program with a Recognition Award for Volunteer Services to the Elderly. 

She was a strong supporter of the Campaign for Equal Justice, which supplies funding to 

Legal Aid in Oregon. 

 In addition to her activities promoting professionalism and equal justice, Barrie 

devoted considerable energy to advancing the interests of women lawyers. She was a role 

model and mentor to those women lawyers she knew that followed her into the profession, 

and an inspiration to many more she never met. She was a founder of JEWL (Justice 

Endorsed by Women Lawyers), the Oregon Women Lawyer’s political action committee 

that has played an important role in promoting the appointment of women and minorities 

to the bench. In 1998, Oregon Women Lawyers selected Barrie to receive its Justice Betty 

Roberts Award in recognition of her “outstanding contribution to promoting women in the 

legal profession and in the community.” 

 In 1996, Barrie was elected to the Oregon State Bar’s Board of Governors, and in 

1998 she served as Vice President and chaired the board’s Public Affairs Committee. In 

that capacity, she worked with the bar and legislators to obtain additional funding for low-

income legal services and for new judgeships statewide. After completing her term on the 

Board of Governors, Barrie was a member of the Bar’s House of Delegates. She was also 

a member and vice chair of the Judicial Selection Committee of the Multnomah County Bar 

Association. 

 Barrie was active in other professional organizations, including the American Inns 

of Court, Gus J. Solomon Chapter, and the Federal Bar Association, and was a frequent 

contributor to Continuing Legal Education programs and publications for many of those 

organizations. She also server her alma maters, interviewing young Oregonians applying 

to the University of Pennsylvania and as a member of the Board of Visitors for the 

University of Oregon School of Law from 1991 through 1994. 

 Outside the practice of law, Barrie continued her efforts on behalf of her community. 

She was active in multiple roles at her church, including promoting the ordination of women 
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priests, and served on the Board of Directors of the Dougy Center, a non-profit institution 

providing emotional support to grieving children. 
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Appendix III 
From the Markowitz, Herbold, Glade & Mehlhaf, P.C. firm resume 

 

Barrie J. Herbold practices in all areas of civil litigation, with an emphasis on 

employment-related claims including federal and state statutory civil rights claims, 

wrongful termination, ERISA, breach of contract, and other related claims. She also has 

significant experience in defense of intentional tort claims against retailers; in insurance 

litigation, including coverage and agency disputes and injury defense; and in general, 

commercial litigation. 

She is a graduate of the University of Pennsylvania (B.A., 1971) and the University of 

Oregon School of Law (J.D., 1977), and was admitted to the Oregon State Bar in 1977. 

Before forming the firm in 1983, Ms. Herbold was associated with an established Portland 

firm where her practice included defense of injury claims and diverse other matters for 

insurance companies and self-insured corporations. She managed Markowitz, Herbold 

from 1983 to 1990. 

Ms. Herbold has lectured on a regular basis for the Oregon State Bar, the Federal 

Bar Association, the Multnomah Bar Association, the Oregon Women Lawyers Association, 

and other groups on law firm management, employment law, professionalism, discovery 

and other litigation topics. She is an author of several CLE publications, including the 

Oregon State Bar’s Civil Practice and Procedure and Federal Practice, to which she 

contributed chapters on deposition discovery. Ms. Herbold was a member of the Board of 

Governors of the Oregon State Bar (1994-1997) and served as the Vice President of the 

Bar (1996-1997) and the Chair of the Board’s Public Affairs Committee. She also served as 

co-Chair of the Professionalism Task Force of the Oregon State Bar (1992-1994), is a Master 

and officer of the Gus J. Solomon Inn of the American Inns of Court, and served on the 

Multnomah Bar Association’s Judicial Screening Committee (1992-1995). She is a former 

member of the Board of Visitors of the University of Oregon School of Law (1991-1994). In 

1999, she was inducted as a fellow of the American College of Trial Lawyers. 
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Appendix IV 
From the program for the Judge Learned Hand Human Relations Award Luncheon on 

May 9, 2001 honoring Barrie 

 

Barrie J. Herbold is a founding member of Markowitz, Herbold, Glade & Mehlhaf, 

P.C., a firm specializing in the resolution of business disputes through litigation and 

mediation. She has been a trial lawyer since 1978, specializing in business and employment 

law. She is a graduate of the University of Pennsylvania and the University of Oregon 

School of Law. 

Since 1978 Barrie has been a volunteer with the Senior Law Project. In 1993 

Multnomah County Legal Aid acknowledged her contribution to this program with a 

Recognition Award for Volunteer Services to the Elderly. 

In 1996 Barrie was elected to the Oregon State Bar’s Board of Governors, and in 

1998 she served as Vice President of the Board and chaired the Board’s Public Affairs 

Committee. In that capacity she worked with the bar and legislators to obtain additional 

funding for low-income legal services and for new judgeships statewide. 

As one of the founders of JEWL (Justice Endorsed by Women Lawyers), the Oregon 

Women Lawyers’ political action committee, Barrie played an important role in promoting 

the appointment of women and minorities to the bench. She also served on the Judicial 

Selection Committee of the Multnomah County Bar Association as a member and as vice 

chair. In 1998 Oregon Women Lawyers chose Barrie to receive its Justice Betty Roberts 

Award in recognition of her “outstanding contributions to promoting women in the legal 

profession and in the community.” 

Barrie has always been committed to promoting professionalism among lawyers. 

She served as chair of the Bar’s Professionalism Task Force and is currently a member of 

Oregon’s Bench/Bar Commission on Professionalism. In 1999 she received the Multnomah 

Bar Association’s Professionalism Award for demonstrating “the highest ethical standards 

and exemplary conduct in the practice of law.” 

Barrie became a fellow of the American College of Trial Lawyers in 1999. 
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